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- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
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3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G. 213. 
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5) ^ Claim(s) is/are allowed. 
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Application Papers 
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Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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a)D All b)D Some * c)D None of: 
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Response to Arguments 

Applicant's arguments with respect to claims 56, 58, 60, 62, 63, 65, 67 have been 
considered but are moot in view of the new ground(s) of rejection. 

Claim Rejections - 35 USC § 112 
The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the applicant regards as his invention. 

Claims 21, 56, 63, 65 and 67 are rejected under 35 U.S.C. 112, second paragraph, as 
being indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

The limitation 'wherein said port is defined by said end cap" is unclear. The examiner 
does not understand the meaning of the wherein clause. The Applicant's representative should 
substitute the phrase "defined by" by the phrase "located in". Correction is required. 

Claim Rejections - 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

Claim 62 is rejected under 35 U.S.C. 102(b) as being anticipated by Ray et al US Patent 
5,026,373. 

Ray et al discloses an interbody spine fusion comprising a body (10) defining an outside 
surface, a carrier receiving area (hollow section of element 10), implanting the bone implantable 
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device adjacent a target bone structure applying an un-doped sponge material (see col. 10, lines 
9-12, the bone), a port (opening at extremities of element 10), and a pathway (13). 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(c) the invention was described in ( 1 ) an application for patent, published under section 122(b), by another filed 
in the United States before the invention by the applicant for patent or (2) a patent granted on an application for 
patent by another tiled in the United States before the invention by the applicant for patent, except that an 
international application filed under the treaty defined in section 351(a) shall have the effects for purposes of this 
subsection of an application filed in the United States only if the international application designated the United 
States and was published under Article 21(2) of such treaty in the English language. 

Claims 21, 56, 58, 60, 62, 63, 65, and 67 are rejected under 35 U.S.C. 102(e) as being 
anticipated by Michelson US Patent 6,605,089B1. 

Michelson discloses an interbody spine fusion comprising a body (130) defining an 
outside surface, a carrier receiving area (36), implanting the bone implantable device adjacent a 
target bone structure applying an un-doped carrier material, a port (opening closed by cap 
element 125), a pathway (142), an end cap (125) and a plug (120 & 122). The port is defined by 
the end cap. The plug is penetrated by a delivery device (196) (it delivers electric current). 

Regarding claim 63, the plug is capable of being penetrated by a syringe. Claim 63 is a 
functional language claim. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 



Application/Control Number: 10/812,837 Page 4 

Art Unit: 3774 

having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claim 72 is rejected under 35 U.S.C. 103(a) as being unpatentable over Michelson US 
Patent 6,605, 089B1. 

Michelson discloses the invention substantially as claimed. However, Michelson does 
not disclose a syringe as a delivery device. 

At the time the invention was made, it would have been an obvious matter of design 
choice to a person of ordinary skill in the art to modify the step of inserting biological active 
substances of the Michelson reference because Applicant has not disclosed that by having the 
above mentioned substance provides an advantage, is used for a particular purpose, or solves a 
stated problem. One of ordinary skill in the art, furthermore, would have expected Applicant's 
invention to perform equally well with Michelson reference because it would perform equally as 
well. 

Therefore, it would have been an obvious matter of design choice to modify the 
Michelson reference to obtain the invention as specified in claim 72. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alvin J. Stewart whose telephone number is 571-272-4760. The 
examiner can normally be reached on Monday-Friday 7:00AM-5:30PM(1 Friday B-week off). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dave Isabella can be reached on 571-272-4749. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 

Application Information Retrieval (PAIR) system. Status information for published applications 

may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 

applications is available through Private PAIR only. For more information about the PAIR 

system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 

system, contact the Electronic Busines Center (EBC) at 866-217-9197 (toll-free). If you would 

like assistance from a USPTO Customer Service Representative or access to the automated 

information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Alvin J Stewart/ 

Primary Examiner, Art Unit 3774 

December 02, 2008. 



